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Paragrah 2 of this Article is intended to clarify that if an attempt to
obtain evidence through the diplomatic or consular channels fails, it
would not prejudice any subsequent effort to obtain evidence through
employing the mode of the issue of a letter of request through the
Central Agency. Such cases may happen where the witness may refuse
to respond to a notice sent by the diplomatic or consular officer or
where it may appear that the evidence could not be obtained without
some measure of compulsion. :

Article 22

Article 22 recognises an alternative method for recording of
evidence which has often been used among neighbouring countries or
countries having the same system of law and procedures. Although the
Arrangements contemplate the principal mode for recording of evidence
as being the one through the issue of letters of request channelised
through the Central Agency, it was felt that the system of taking of
evidence by a Commissioner should also be retained since this could be
speedy and more attuned to the proceedings in aid of which the
evidence is required. Nevertheless, it is to be appreciated that many
countries of the Asian-African region may not be familiar with this type
of procedure which had been in vogue in common law system principally
among the countries of the British Empire. The provisions of this Article
specify the circumstances and the conditions subject to which the
Commissioner may take evidence, namely (a) the Commissioner shall
be appointed by a judicial authority to record the evidence of a witness
or expert for the purpose of proceedings pending before that judicial
authority; (b) the State in which the evidence is to be recorded shall
give its endorsement or authorisation to the Commissioner to record
such evidence; and (c) the authorisation shall be subject to such terms
and conditions as may be specified.

CHAPTER IV
Requests for Information and Documents

Articles 23 and 24

Chapter IV, consisting of Articles 23 and 24, deals with the question
of mutual assistance between the States Parties to the bilateral
arrangements. Whilst the provisions of Chapter Il (Service of Process)
and Chapter Ill (Taking of Evidence) are concerned with matters which
are initiated principally at the instance of a party to a pending judicial
proceeding, the provisions of Chapter IV are more concerned with
furnishing of documents, judicial records and information which a State
or a State functionary may require.

o
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Atticle 23 accordingly, provides that the -States Parties to the
Arrangements ‘should upon the request of each other furnish
information on their laws and regulations refating to civil or commercial
matters both substantive and procedural. The main objective behind
this provision is that the States, 'which agree to enter upon
Arrangements for judicial assistance, ought to be informed about the
laws and regulations in force both substantive and procedural in each
others territory.

Article 24 is concerned with requests for furnishing of judicial
records. It is well-known that by reason of comity of courts within a
country judicial records are freely made available by one count to
another upon its request. The same principle is extended in regard to
the courts of the Contracting States Parties to the bilateral
Arrangements. These, however, have been made subject to two
conditions, namely: (i) that the request should be channelised through
the Central Agency which should specify the purpose for which the
records or the information have been requested; and (ii) that the
information or records so furnished shall not be used for any other
purpose. Paragraph 3 provides for reimbursement of costs which may
arise under this article. Nothing prevents the requesting State from
charging the litigants in the requesting State for the expenses.

CHAPTER V
Final Provisions
Articles 25 to 29

Chapter V contains the final provisions which are generally incorporated
in International Conventions or bilateral agreements.

Anticle 25 has the usual provisions concerning entry into force of the
bilateral Arrangements. Some views have been expressed that
ratification should not be required in this type of agreement w_hich are
basically in the nature of Executive arrangements. The article has
therefore been placed within brackets.

Article 26 is rather important and it needs consideration of Member
Governments. What is intended to be provided here is that the present
bilateral Arrangements should not affect the existing or any future
bilateral or multilateral agreements or other Arrangements between t_he
Contracting States except to the extent specified. The objective behind
this provision is basically two fold. Firstly, that co-operation through
feciprocal assistance in judicial matters should be encouraged in
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whatever form.they are brought about and the possiblity of there being
more than one set of arrangements for the purpose could be
contemplated. Secondly, it is intended to safeguard the provisions of
other present or future international, bilateral or multilateraj
instruments, containing regulations in certain fields concerning matters
covered by the present Arrangements. So far as the future is
concerned, the underlying idea of these Arrangements is to permit the
Contracting States to conclude agreements supplementing its
provisions or facilitating the application of the principles it contains.

The note in the text refers to the possibility that the bilateral
Arrangement may be in contlict with existing instruments or practices.

To the extent that the bilateral Arrangements are in conflict with existing
multilateral agreements to which both Contracting States are Parties,
these States should first consider whether the multilateral agreement in
question allows them to depart from the provisions of that muitilateral
agreement. [f the multilateral agreement does not allow such a
departure, the bilateral Arrangements should be adapted accordingly. If
the multilateral agreement does give the States Parties to it freedom to
provide for different solutions, the Contracting States may freely enter
into the bilateral Arrangements.

To the extent that the bilateral Arrangements are in conflict with existing
bilateral instruments or practices binding both Contracting States, the
Contracting States will have to make a choice between the draft
bilateral Arrangements and the existing practice. They may choose to
maintain the existing provisions; in that case the conflicting provisions
should not be included. Or they may prefer the provisions of the
bilateral Arrangements; in that case they should specify that the
provisions of the existing instrument or practices are replaced or
superseded by the bilateral Arrangements.

Article 27 provides for the settlement of any difficulties which may arise
under these Arrangements through negotiations.

Article 28 deals with the question of revision of these Arrangements. It
was felt that in view of certain important innovations introduced in the
text of these Arrangements, it would be desirable to allow States
Parties to assess the working of the Arrangements on the basis of
practical experience and to revise any of the provisions that may be
considered necessary.

Anticle 29 deals with the question of denunciation of these
Arrangements.
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Appendix: Certain suggestions made by the representati\{e of
Pakistan at the Working Group Meeting have been reproduced in the
Appendix in order to bring them to the notice of Governments. Altho_ugh
the Working Group did not feel inclined to incorporate the suggestions
in the Model text of the bilateral arrangements it was felt that some of
the Governments may find them useful for inclusion in biaterai
arrangements with certain countries.




PROMOTION AND PROTECTION OF
INVESTMENTS

Introduction

The question of promotion and protection of investments on a
reciprocal basis was first discussed at the Jakarta Session held in April
1980 in the context of regionai co-operation in the field of industry
among the countries of tha Asian-African region. This was followed by
more intensive discussion of the matter at the Ministerial Meeting held
in Kuala Lumpur in December 1980 under the auspices of the
Government of Malaysia in collaboration with the AALCC. That meeting
recognized the need to create stable but flexible reiajions between the
investor and the host government particularly where the investments
were made by one developing country in another. The participants at
the Ministerial Meeting generally agreed that the investment climate
should be promoted through adequate provistons for protection of
investments, repatriation of capital and profits as also a procedure for
settlement of disputes. The meeting examined the various modalities
which had hitherto been employed for protecticn of investments and in
the light of the discussions, indicated the desirabiiity of formulation of
the draft of a model umbrella investment protection agreement for
consideration by member governments.

A meeting of officials which followed the Ministerial Meeting at Kuala
Lumpur discussed the guidelines for preparation of a model umbrella
investment protection agreement and in this connection the meeting
identified the relevant elements which could be incorporated in the
proposed draft. It was agreed that the model agreement should be
Prepared on broad general terms which could be suitably adjusted to the
needs and requirements of each State. It was generally the view that
investment incentives which were offered by various governments
under their laws should normally not be incorporated in the investment
Protection agreements. The meeting was further of the view that model
agreements should include certain special provisions which would help
1o promote investments from developing countries. The meeting
requested the Secretary-General to prepare the draft of a model
Umbrella agreement in the light of the discussions heid during the
Meeting for consideration of an expert group to be convengd prior to the
next Ministerial meeting. .

The Secretary-General had accordingly prepared the tentative drait
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of a moda! Lilzieral agreement on investment protection intended to be
applinzble between the countries of the region to serve as a basis for
preliminary discussions by an Expert Group. The Secretariat draft was
taken up for consideration during the Committee's Colombo Session
held in May 1981 by its Trade Law Sub-Committee. The Sub-Committee
had raised a number of important issues on the contents of the
tentative draft for the purposes of further study. The report of the Trade
Law Sub-Committee was thereafter placed before another Ministerial
Meeting on Regional Co-operation in Industries held in Istanbul in
September 1981 at the invitation of the Government of Turkey in
collaboration with the AALCC. The meeting generally discussed some of
the more important issues indicated by the Trade Law Sub-Committee
and expressed the view that the comments of the Governments should
be invited in order to enable the Secretariat to study the matter further.
The Ministerial Meeting was further of the view that there should be an
understanding that special treatment and incentives should be offered
for investments from developing countries and it would be a matter for
each Government to decide as to the modalities through which this
should be effected, namely, under their municipal legislations or under
bilateral treaties or under joint venture agreements as might be
appropriate.

Subsequent to the Istanbuyl Meeting, the Secretray General had
carried out extensive consultations with a view to preparation of a
revised study so that the recommendations of the Committee, which
might ultimately emerge, could be of practical value to meet the desired
objectives. These consultations revealed a good deal of divergence in
State practice and the attitude of States towards bilateral umbrella
investment protection agreements as also in the matter of treatment of
foreign investments. As a result of the overall survey of the position
held by various Governments within the Asian-African region, it became
apparent that a uniform approach in the matter of promotion and
protection of investments through the formulation of a single draft of a
bilateral treaty, however desirable, might not result in an adequate
response in practical terms. It was therefore felt that the AALCC's
study on the subject could perhaps contemplate preparation of models
for three different types of bilateral agreements.

This approach was considered to be particularly suited in the context
that the main purpose of AALCC's study, pursuant to the mandate of
the Kuala Lumpur Meeting, was to promote flow of investments between
the countries of the region. It therefore seemed that the primary
objective should be aimed at creating a climate in which Governments
would be prepared to accept the concept of promotion and protection of
investments under bilateral arrangements. It was felt that through the
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preparation of various alternative drafts it might be possible to promote
such agreements in the manner acceptable tp the Gov.ernments
concerned based on terms and conditions suited to th.elr needs.
Furthermore, having regard to the divergence of State practice as alsp
the commitments already made by some of the .Governmentg in their
bilateral agreements with industrialized States it seemed_dﬁfucult to
come out with a single text which would meet the needs and interests of
all Governments,

It may be observed that a single model text incorporating a set of
provisions which may represent a common gtandard_ a_cceptab!e_ to a
group of States and basically reflecting thelr negotiating position is
extremely useful when the model agre_ement_ is intended for use by a
small group of nations having indentity of interest and approach on
economic issues. It is also possible to work qut a model for those
countries who would be prepared to enter into bilateral agreer_nentg on
the basis of certain norms and standard_s set out therein either
generally or for a class of investments. Neither gf t_hese approachzs
appeared to be suitable to meet the presen_t objectives o_f the study
since a common position had yet to emerge in regard to |nvestments
which would make it possible for the Governments of the region to
accept a uniform set of norms. Furtherrnore, lf. the AALCC were to
recommend a text only for those countrlgs whigh were prepared_to
accept it, that would derogate from the wider objectives of 'prom;mng
investment protection agreements as betvyeen a subgtantla}lly arge
number of countries of the region. One possible method in a smgle'text
might have been the inclusion of alternative formulations on the varlou:
issues and topics but the exercise would be extremely cumbrous anf
its utility minimal since such a draft could merely serve thz_a purposiq
placing at the disposal of Governments' some material for their
consideration which might be useful in negotiating bilateral agreements.

It was recognized that if three different models for bllat?ral
agreements were to be formulated and recommendgd, comp gte
Uniformity of approach towards investments frqm developing countries
could not be achieved, but at the same time it is to be appreciated that
the formulation of a single text is not likely to produce any better resqlt
since that text might not be acceptable to a number pf Govgrnmher;:jst;n
the practical realities of the situation with divergent views being held by
different States or groups of States.

A revised study prepared by the Secretariat in November 1982
accordingly contained the suggestion that an endeavour be made r:o
Prepare the texts of three model agreements even though much of the

Material to be used in each of the texts would be common. The tentative-

=y
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formulations in regard o the three possible model agreements were
inciuded in the study, namely:

Model A: Draft of a bilateral agreement basically on similar pattern as
the agreements entered into between some of the countries of
the region with industrialised States with certain changes and

improvements particularly in the matter of promotion of
investments.

Model B: Draft of an agreement whose provisions are somewhat more

restrictive in the matter of protection of investments and

contemplate a degree of flexibility in regard to reception and
protection of investments.

Model C: Draft of an agreement on the pattern of Model ‘A’ but

applicable to specific classes of investments only as
determined by the host State.

A meeting of an open-ended Expert Group was thereafter convened
for examination of the study prepared by the Secretariat. The Expert
Group met at the Committee's Headquarters in New Delhi from the 5th to
the 7th January 1983. The Meeting was attended by representatives of

twenty-four Governments and the Kuwait Fund for Arab Economic
Development.

The Expert Group endorsed the Secretary-General's suggestion that
the Committee's approach should be towards formulation of alternative
models in the matter of promotion and protection of investments rather
than pursue a single model approach which had been attempted earlier
and found to be impracticable in the light of the difficulties pointed out
by the Trade Law Sub-Commitiee during its meeting in Colombo in May
1981. The Expen Group examined the tentative drafts prepared by the
Secretariat. The text of Models 'A’ and 'C' was revised by the Expert
CGronn with a view to its submission to the Twenty-third Session of the
AALCC. The text of Model 'B' was also discussed in considerable detail
and the Secretriat was requestad to revise its draft in the light of the
discussions and observations made at the Expert Group Meeting.

The matter was thereafter discussed at the AALCC's Twenty-third
Session held in Tokyo in May 1983 and it was decided that the drafts
should be further examined by another Expert Group in order to ensure
their wider acceptability to the countries of the region. An Expert Group
Meeting at official level was accordingly convened which met in New
Deli during January-February 1984. The meeting was attended by
pariicipants from twenty-three Governments as also by the
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resentatives of the Inter-Arab lnvestmept Guarantee.Corpo'ra.tlor;,
E d Bank and the European Communities. The Meeting examine
R Wo”' ions of the drafts and finalised its recommendations in t'he
;h?mpcr)?\&s; three models for submission to governments for observation
o -

and comments.

The Report of the Expert Group was placed before the Kathmandu

. "

e delegation of )
ti‘r:oorporation in an addendum to be annexed to Model ‘A'.

Kuwait put forward certain suggestions for

The Committee, after taking note of various observations made in the

course of its deliberations, decided to transmit to MgmberdGo:eta;r;trroennLe}
the three Models of bilateral agreements for promotion and pr

investments, as finally adopted together with exrlag:tcé?; ugffom
, ilateral agreements
equest that these model_ .b|
t:;icre ?Jf the appropriate authorities and government departments.

REVIEW OF PROBLEMS AND ISSUES

Some baslc observations

1 Foreign investments bol}h 'lr?l t(?;e fc:cr)rgi :; ::;zl:‘?r!i :\:ciinnta::r;\c-)sl?agny_
. eeded by practically ali devée g
irf?i:an regio: for their developrqental progrgmmelsa:hcietqne:x:
of each country however varies depending L‘?‘es at;ached
resources, the development plans anq the l;;mon |ctors el
to different sectors. Generally speakmg, the S'efrastructure
foreign assistance is most needed are mdUSt'ert;Zn systems',
including power generation and comr?u;n e
mining, madernisation of agn<_:u|tu_re apd is ert)p|es e
With the exception of major oil producing coun oL;ntries A
investments needed by the deve|o;;>|ngSiS<iance e
extensive which are obtainqd b_y way of as r c;f AL
programmes of international institutions of Cogctor e
individual governments as also the prlyate sd un-tied sl
i made in the shape of loans (bgth tied an N
¢ Al ftion of shates in companies, capital participa i
\afg'z‘sc;s or joint venture undertakings. .lnlvestrrc\ee:;se& 4
?ec#mo\ogy take place through use of techr:jlc:;lhepr;:er\liceS "
industrial plants provision of know-how :nth el
e exibﬁr‘:s.nc\)nvzsér:: msobtac;ned largely from
have hithe : tro
%:gzgtc::gﬁ;{ed States even though assistance from socialist
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countries has not been insignificiant.

Many of the developing countries in the Asian-African region
have themselves become investors during the past decade. In
addition, some of the more developed of the developing
countries of the region have developed and perfected
technology in less sophisticated fields which can be more
easily absorbed by developing countries. These are being
progressively invested within the region through joint venture
projects or other types of arrangements. Investments are also
being made by developing countries in the building of roads,
cement or fertiliser factories, textiles and synthetics in other
developing countries. This form of investment by one
developing country into another is likely to assume a distinct
pattern within the foreseeable future.

it would be in the interest of the countries of the region,
particularly in the present context of world economic situation,
to encourage greater flow of capital and technology among
themselves and to create favourable conditions in which this
could be achieved. Capital investment from within the region
has one distinct advantage as there would be little possibility
of their being tied to any particular or specific source for
supply of technology. Furthermore, the technology to the
extent they are obtainable from within the region is likely 1o be
more suitable for adaptation and use in developing countries.

No investor, whether from a developed or developing country,
would be likely to invest unless it is satisfied of certain basic
conditions. It is therefore a matter of fundamental importance
that a degree of stability in the relations between the investor
and the host government must be foreseen, particularly where
long-term arrangements are concerned. The basic conditions
which the investors do seem to expect relate generally to
favourable conditions concerning repatriation of capital and
income, adequate compensation in the event of nationalisation
or expropriation as also the assurance that the terms and
conditions on which it has agreed to invest should remain
operative for the period of investment and that nothing should
be done by the host government to the detriment of the
investor. |t is nevertheless conceived that a certain degree of
flexibility should be retained since it may well happen over the
life of an investment that what was fair and equitable at the
beginning may no longer be so in the light of changed
circumstances. In such a case, revision or re-negotiation
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could be jusified. As a matter of fact n:a:xrtlogguntsirg
agreements have been revised in favour 0 ‘ -;n- e
sometimes as the result of voluntg.ry (G-HGQQKId;Ie| vaccepted
cases by unilateral government action but ultimately

by the investor.

Promotion and protection of investments in :Qe 'C%TSZS o;
ional co-operation wou in
funtherance of regionad _ e
inati ic factors, namely, (i) an ele _
combination of four basic 2 e
i ity: (i ment given by governmen ;
reciprocity; (i) encourageme ; T S
i t in the developing ¢
tionals and companies to inves p
2? the region; (i) creation of favourable .condm_ons by I:g:t
governments ’for reception and treatment oi such lnv<|astm(-3t o,f
i ffective provision for settlemen
and (iv) adeguate and e ’ ( R
i i t element in creating S 2
disputes as an importan L
i i tments. These basic ¢
nfidence for attracting inves ’ .
fNoould naturally need to be reflected in the recoggen(:jaet:cmz
and the instruments that are prepared by the AALCC un

present programme.

It may be stated that a provision on reciprocity has m;lsan:ct:z: |2ZZS
included in almost all bilateral investn.went algr'eerc'inen B
the developing conuntries and lqdustruallze na e
bewW'genl impact of such a provision except in regard to agrgerqen A
gl mc:iFl) roducing countries is not substantial. ThlS is in view 0 e
}hetnt‘l?sac:rthepinvestments made by other developing copntr\i's‘es\tr\ment
_ag trialised States are almost negleq1ple. However, |n”|1r:e g
Ricc ements between the countries of the region, f
p;oleQIOrr;;gle would be a major consideration since the cc:)nnce;?:1 oa
zar:we:s‘gng of their resources is an essential sina qua n

programme of regional co-operation.

9 anies of
In regard to promotion of investments byynabt:";?lai eadn(ihcac:mw?hilst e
i i other, t ma ; :
one developing country loflear:me nts would constitute an important

i f the host g S

Ztlgtr:gfn c;fforts would equally be needec_i byhti'::a ::)::‘ ?n?/\;es;r:nrr;?\ts i
: i einw tn

stimulate the flow and to create a climat P

i I\:lc;glqlcg(la g:::ﬁ:?c:l: ?: Ctzsessiz\a/l;ystor to diversify !\'\3
Eurimens i ety etz s L o
Z?:Z?gri::é |tscmhaeymk()aes Stt:tet)geti?a;;gnz?s anr:g ;on;p;ir;ilgspina;ga;s:mr:ic:;
commercial fke 10 B Insuranco covers could possily be
contemplated by some of the countries of the regio




150

I urt e “IOIe, co cessio lay ates o taxa‘lo o Othel orms o tax

incentives as well ag relief agaj i i
o e gainst double taxation might possibly be

inv::mzeegn?;d:n:};iat;eatTent to be accorded by host governments to

' Ing from developing countries i

=3 ' hzicis . It has alread
visaged in the two Ministerial meetings that such investments );ht:)euﬁg

mal; bs: Sftz-lart ;c;s tthhet quesltion of settlement of disputes is concerned it
at resolution of disputes and diff »

and expeditious procedure i el

_ 3 S constitute an integral

' _ . : gral part of

Invesiment protection mechanism, since stability and confﬁienceo of ?r?z

zcr:‘tfﬁg:g)nczgreiments reveals that the most suitable manner in which
govemmentsnis t(; resolved between the investor and the host
el gturgh recourse to the International Convention on
Sl estment Disputes or the Additional Facility Rules of
iy ever possible. In other cases and also by way of an
muldqb e, recourse to z-ll_d hoc arbitration under the UNCITRAL Rule
€ contemplated since those Rules have been recommended b:

;gs;?r?;it:t iirril senk;ment fof disputes between the investor and the host
a scheme for regional co-operation. It
: : . It may be adde
Itzre :unthj:esbs of the ICSID's scheme is demonstrated by the fact ti;?aat
g mber of agreements have incorporated a clause for arbitration
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under the ICSID Convention but only eighteen disputes have so far
arisen thus demonstrating the effectiveness of the ICSID clause in
creating stability and confidence in the investments.

Attitude of Asian-African States towards investment
protection

The attitude of the States within the Asian-African region in regard to
the mode and manner of investment protection and the extent to which
promotional incentives are offered appear to vary to a considerable

extent.

In the Charter of Economic Rights and Duties of States, it is provided
that each State has the right to regulate and exercise authority over
foreign investments within its national jurisdiction, in accordance with
its laws and regulations and in conformity with its national objectives
and priorities. The State has also the right to nationalize, expropriate or
transfer ownership of foreign property in which case appropriate
compensation should be paid by the State adopting such measures,
taking into account its relevant laws and regulations and all
circumstances that the State considers pertinent.”

Several developing countries in the Asian-African region have,
however, in the exercise of their sovereignty entered into bilateral
investment protection agreements with industrialized States such as
the United Kingdom, France, the Netherlands, Belgium, Federal
Repubiic of Germany, Switzerland, Italy and Sweden, for promotion and
protection of investments. The basic pattern followed in most of the
agreements concluded with the countries in Western Europe by the

* See Aricle 2.2 of the Charter of Economic Rights and Duties of States
adopted by the Generai Assembly on 12 December 1974.

The relevant provisions of paragraph 2 of Article 2 are in the following terms:-

"(a) To regulate and exercise authority over foreign investment within its
national jurisdiction in accordance with its laws and regulations and in
conformity with its national objectives and priorities. No State shall be
compelled to grant preferential treatment to foreign investments;

(c) To nationalize, expropriate or trarsfer ownership of foreign property, in
which case appropriate compensation should be paid by the State
adopting such measures, taking in to account its relevant laws and
regulations and all circumstances that the State considers pertinent. In
any case where the question of oompensgtion gives rise to a
controversy, it shall be settled under the domestic law of the
nationalising State and by its tribunals, unless it is freely and mutually
agreed by all States concerned that other peaceful means be sought on
the basis of the sovereign equality of States and in accordance with the
principle of free choice of means”.
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ASEAN countries, Sri Lanka, Egypt, Republic of Korea and a few others
provide for most-favoured-nation treatment, full freedom in the matter of
repatriation of capital and profits, adequate and effective compensation
(full market value) in the event of expropriation or nationalisation and
provisions for settlement of disputes. Some of the agreements such as
an agreement between Japan and Egypt as also the agreements
between the Netherlands with Malaysia and Singapore seem to further
provide, that the investments of the contracting parties shall not only
be provided most-favoured-nation treatment but also treatment no less
favourable than accorded to their nationals. In the recent British draft of
investment protection agreement a similar pattern is contemplated, that
is to say, a treatment which would be no less favourable than accorded
to the nationals of the host State as also to the nationals of any third
State. Some agreements also provide for treatment in accordance with
international law such as in the most recent agreement between Egypt
and the United States. In the course of Euro Arab dialogue for
conclusion of a model multilateral convention, the Arab States have,
however, been reluctant to concede the national standard of treatment
although they have been willing to accept other terms such as most-
favoured-nation treatment, full freedom in the matter of repatriation of

capital and return, full market value as compensation and a provision
for settlement of disputes.

It may be reasonable to presume that the States which have
expressed their willingness to enter into bilateral investment protection
agreements and accord most-favoured-nation treatment to western
investments should have no difficulty in concluding similar agreements
with the countries of the region. Four such agreements have so far
been concluded namely, between Japan with Egypt and Sri Lanka, and
the agreements of Sri Lanka with Singapore and the Republic of Korea.

On the other hand, there are some States which are reluctant to
enter into investment protection agreements and prefer to rely upon the
provisions of their Constitution and the laws for taking a position that
those are sufficient for protection of the investments in their countries.
Some of these countries have, by now become investors themselves in
the developing countries of the region and it is therefore possible that
they might be interested in concluding investment protection
agreements with the countries of the region on a bilateral basis for the
promotion and protection of their own investments.

There is yet another group of countries such as the States parties to
the Lome' Convention who accept in principle the need for protection of
investments and this is clearly recognized in the Lome' Convention
itself as also in the Declarations adopted therewith. These countries are
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o enter into bilateral investment protect'\on umbtrsellii
h but favour investment prqtt_actlon agreeme(;\raton
roject on such sectors as mining, power gen

however reluctant t
agreements as SuC
regard to specific p
etc. -
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i governa'or elements relatable 1o investment protection v
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investments.

AALCC's Model Drafts

i ion
As re ards the contents of the models of three investment protectl
s reg 5 i
agreements the following elements are of |mponance.

(M Desirability of entering into bilateral agreements;

(if) Principle of reciprocity and no n-discrimination;
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of each other—financial guarantees and tax incentives;

on and registration of investments including the
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provision that the terms and c;n
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i i anies or corporations;
(v) Investments In national comp:

(vi) Most-favoured-nation treatment;
(vii) National standard of treatment;
(vii) Repatriation of capital and return;

(x) Compensation for losses suffered;

i ionalisation can take
(x)  Conditions on which expropriation anq n.atnonahsatlon
place including principles for compensation;

i i ariation in
(x) Value of investments——eﬁect of inflation and V

exchange rates;
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(xii) Training programmes and transfer of technology and marketing

arrangements;
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(xiii)  Past investments;

(xiv) Settlement of disputes as between the investor and the host
government; and

(xv)  Settlement of disputes between the two governments.

These points are briefly discussed below although some of the more

important elements have already been referred to in the earlier part of
the note.

(i) Desirability of entering into bilateral agreements

Investments abroad are generally made by corporations and State
entities and at times even by individuals. Direct investments by
governments are not vVery common. Experience has shown that an
investor is usually reluctant to invest unless he is guarnteed certain
safeguards for his investment such as in regard to repatriation of
capital and return as also full compensation in the event of
nationalisation gr expropriation. Even though severa| countries offer
such safeguards under their constitution or laws, there is a better

- Psychological impact when the investment is made under government

(i) Principle of reciprocity and non-discrimination

This is an element which s generally incorporated in bilateral
investment protection agreements even
provision in agreements beiween developing and developed countries
are not of much practical significane. However, this ig an element which
would be meaningful in agreements between the countries of the region.

(i) Promotion of investments by contracting States |In

the fterrltory of each other—flnanclal guarantees and tax
Incentives

Many developed countries provide investment guarantees or
insurance schemes as incentives for their nationals and companies to
invest abroad. Several countries also offer various kinds of reliefs in
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taxtion to their nationals and companies in r_egarld to ;h;e:;’énggT:}iZ;og;
i i i tments abroad. It is felt that i t
or gain derived from inves ad. I . 2 Vidgplby
i e attractive incentives in _
the region were to offer som . - inc R
i i ts in the deveioping countrie ;
concessions for investmen _ bl oo
i te flow of investments betwe
it would greatly help to promo . s i
ies i r not be practicable for
untries inter se. it may hoyvevg
guntries‘of region as yet to initiate investment guarantee schemes.

(lv) Reception and registration of investments including
the terms and conditions thereof

Bl o ogiterad T i et oy o tacitias (. centmeatit B
should be registered in the host country ;  the Sehih
lati i vernment's obligations especially
r‘alatlcc)intto rde'lsgtﬁzgggno;;hga};ci)t: %crzd return as also prptectipn of_the
- ot FP)\llany States allow foreign investors various incentives
!nveSffnen 6ncessionary taxation. It is felt that such incentives shoyld
InClugmgd‘:to the maximum extent in regard to investments emanatlng
o Erecountries of the region. It is also important that thg terms and
ggr:r:iitiioens on which the invesment is received should remain unaltere

for the period of the investment.
(V) Investment in national companies or corporations

i i ni or

Capital participation or investment in natlor;alalc?hruzéw;z?l ¥

rporations by foreign parties are regulated by loc .f.a ,cemage

gu‘;tries allow such participation to the_extent of a sp:m l?dﬁﬁgns -

of share capital and subject also to various tgrmilgnd ctc; e éxtent

considered that such matters should be Ilbera!se s
possible in so far as the investment from the countries

concerned.
(vi) Most-favoured-nation treatment

; tion of
Almost all bilateral agreements on F."omonoz 3:|gprr)1§t?:guntries
investments, which have been entgred |ntC_> .by‘ econcefning most-
With industrialized nations contain pf°V'-8|onseans that whatever
favoured-nation standard of il Thlts1 mame treatment would
freatment that State accords tc a thl_rd State, the s‘ ey
have to be applied to the nationals and 158 S problems for
industrialised States also. This necessarily QUERLES 4 agreerhents I
those States who have already entered into su s <L o
Considering the standard of treatment for inve ;

it is i most-
developing countries inter se Nevertheless, it is important that a

i i ilateral
favoured-nation treatment clause should be incorporated in b




